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RNE-FTE Project  

‘Redesign of the International Timetabling Process’ (TTR) 

 

Working Group 5 (Legal Matters) 

 

First draft of the legal evaluation of possible ways  

to fully implement the redesigned TT process 

 

Introduction  

This paper was elaborated at the TTR/WG 5 meeting held on 15 March 2017. It is based on the WG 2 (Timetabling) and 

WG 3 (TCR) document, titled ‘Description of the redesigned TT process’ in version 0-15. The SNCF Mobilités Legal 

Department’s position, sent by email on 13 March 2017, was also taken into account. The paper was finalised by means 

of email exchange by 27 March 2017.   

All argumentation was built on the assumption that the current international, European and national legal frameworks will 

not be changed (they stay as they are now). 

The group agreed to follow the hierarchy of law pyramid in its analysis as follows: 

• International law    
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• EU law    

• National law 

• Network Statements/Corridor Information Documents  

• Bilateral contractual arrangements IM/Applicant    

• Sector self-regulation documents  

 

1. TTR full implementation in international law  

Implementation of the TTR results in international law (e.g. COTIF) is not seen as relevant for the time being as it is an 

exclusively European project. Appendix E (CUI) to the COTIF deals with the Contract of Use of Infrastructure in 

international rail traffic. This means that the CUI Uniform Rules regulate only the contractual relationship between the 

Infrastructure Manager and the carrier (Railway Undertaking) and mainly contain harmonised rules concerning liability. 

They do not contain any stipulations regarding infrastructure capacity management, planning and timetabling. In other 

words, there are no legal obstacles to the TTR roll-out at international law level.   

 

2. TTR full implementation in EU law  

The following acts were considered relevant in the course of the group assessment:  

- Directive 2012/34 establishing a single European railway area (recast) 

- Regulation No 913/2010 concerning a European rail network for competitive freight 

- Implementing Regulation 2016/545 on procedures and criteria concerning framework agreements for the allocation 

of rail infrastructure capacity 

- Regulation No 1305/2014 on the technical specification for interoperability relating to the telematics applications for 

freight subsystem of the rail system in the European Union (TAF Regulation) 

- Regulation No 454/2011 on the technical specification for interoperability relating to the subsystem ‘telematics 

applications for passenger services’ of the trans-European rail system (TAP regulation)  
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The group would like to point out the fact that, in principle, the TTR proposals (to be agreed and endorsed by the 

Members of RNE and FTE) would stand a better chance of being followed in a harmonised manner by all Member States 

if they were going to be stipulated in a binding EU act. A detailed analysis of compliance of the TTR project with EU law 

can be found in the following table: 

 

 
Item  

 
Full implementation      

 
Potential target  

 
 

Complete and 
consistent list of the 
capacity allocation 

deadlines  
(X-60 to X+12) 

 
Yes, but without binding effect  

(= RNE/FTE Guidelines) 

Annex VII 
Directive 2012/34 

Temporary Capacity 
Restrictions  

(TCR)  

In principle yes, with binding effect, if it is approved by the EU Commission in Annex VII as 
proposed by the TTR project and CER/EIM Position Paper in January 2017 in terms of: 

- capacity reduction thresholds: >50%; 30-50%; <30% 
- periods of time: >30 days; 7-30 days; <7days 
- consultations with Applicants 
- publication in the NS at curtain time (X-12)  

Annex VII 
Directive 2012/34 

(wrongly used currently to 
deal with TCR, e.g. the 

proper place might be Art. 
53) 

Capacity strategy/ 
Capacity model/ 

Capacity 
partitioning/capacity 

planning/  
Safeguarded capacity 

for Rolling Path 
Requests   

 
Yes, but without binding effect under the conditions and risks explained below:  

 
TTR/WG 5 opinion:  
 
First of all, we consider both issues as two sides of the same coin: there can be no 
‘partitioning’ without ‘safeguarding’ of capacity and vice versa.  
 
Secondly, the recitals 47 and 59 of Directive 2012/34 take into account the existence of 
‘traffic types’ and ‘different time-frames for planning traffic types’ and the Directive urges  
IMs to take into consideration the Applicants’ business needs in the scheduling process 
(Art. 45(1)). Accordingly, there are some examples of ‘safeguarded capacity’ which are in 
line with the current framework and terms:  

Directive 2012/34 
 

SECTION 3  
Allocation of infrastructure 

capacity 
(Articles 38-54) 

and  
Annex VII   
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- Capacity for ad hoc requests (Art. 48 of Directive 2012/34)  
- Capacity for maintenance work (Art. 53 of Directive 2012/34) 
- Capacity for international train paths for both traffics at X-11 (point 4 of Annex VII) 
- Reserve capacity on Rail Freight Corridors (Art. 14(2) of Regulation 913/2010)  

This list should be considered as a non-exhaustive list. Therefore, both Directive 2012/34 
and Regulation 913/2010 encourage IMs to reserve capacity for different traffic types and 
purposes (e.g. maintenance). In conclusion, safeguarding capacity in the working timetable 
is not explicitly prohibited now. To avoid any legal uncertainty, the best solution would be 
to include a provision in this regard in the ongoing Annex VII amendments to expressly 
impose on IMs the obligation/give them the opportunity to reserve capacity.   
 
Thirdly, in a very broad sense, some general agreement for safeguarding capacity 
between IMs and RUs during the planning period could be applied voluntarily within the 
sector. Indeed, it is outside of the current ‘railway’ legal framework but it could be 
conceivable on the basis of the general principles of civil law.  
 
However, any possible implementation based on the above interpretations shall always 
respect the IM obligation to ensure capacity allocation in a fair and non-discriminatory 
manner (Art. 39(1)), applying the coordination process in case of conflicting requests (Art. 
46(1)).  
 
PKP-PLK opinion:  
The proposal concerned goes beyond the empowerment provided by Article 43 (2) of 
Directive 2012/34. In accordance with the aforementioned Article ‘the Commission shall be 
empowered to adopt delegated acts in accordance with article 60 concerning certain 
amendments to Annex VII’. In general, any amendment of Annexes mentioned in Article 60 
should concern the current scope of that Annex. Annex VII concerns explicitly the 
‘Schedule of allocation process’. Therefore, we consider that the completely new aspects 
which are proposed to be regulated in Annex VII, such as safeguarding, go far beyond the 
authorisation given to the EC to be regulated in a delegated act within the meaning of 
Article 43 (2) of Directive 2012/34.  
There are two limitations to the EU Commission’s delegation of legislative power – firstly, it 
is empowered only to amend non-essential elements of Directive 2012/34; secondly, it is 
empowered only to amend Annex VII dealing with the schedule for the allocation process, 
not to supplement it with new extensive essential stipulations. In accordance with Article 43 
(2) of Directive 2012/34, the schedule for the allocation process in Annex VII may be 
amended to take into account operational considerations of the allocation process. They 
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have to reflect the operational concerns of the Infrastructure Managers but it does not 
mean that this delegated act can provide operational rules. Therefore, the amendment 
proposed exceeds the power of delegation of the European Commission given by Article 
43 (2) of Directive 2012/34. 
 
SNCF Mobilités’ opinion:   
 
SNCF Mobilités points out that Directive 2012/34 does not allow safeguarding of capacity 
for Rolling Planning requests. The fact that it is not expressly prohibited in the text does not 
mean that it is implicitly authorised. At this stage of the project, it can be noted that an 
optimisation of capacity through the safeguarding of capacity is not demonstrated. A 
subdivided capacity seems less effective than a whole, undivided one, and is not 
necessarily a step in the direction making better use of capacity. At the very least, the 
system should be tested but we are still waiting for experimentation aimed at exploring if 
the risks which have been identified could be reduced. 
The introduction of such safeguarded capacity would go beyond the scope of the current 
wording of Annex VII which only refers to Art. 43 of Directive 2012/34. This article deals 
with the schedule for the allocation process; it allows to decide when the reservation is 
possible but does not allow to safeguard capacity at all. 

 
Annual Path Request  

 

Annual path request by 
the Applicant  

X-8.5  

Yes, but without binding effect (= RNE/FTE Guidelines) (now X-8) 
 

Annex VII 
Directive 2012/34 

Annual late path 
request by the 

Applicant  
after X-8.5 

Yes, but without binding effect  
(= RNE/FTE Guidelines) 

Annex VII 
Directive 2012/34 

 

Draft offer by the IM 
X-6.5 

 

Yes, but without binding effect  
(now X-5) 

Annex VII 
Directive 2012/34 

Consultation 
for two weeks  

(known as Observation 
in TTR)  

X-6 

Not possible due to legal constraints 
(now at least one month in Art. 45(3)) 

Art. 45(3) 
Directive 2012/34) 
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Final offer  
X-5.5 

Yes, but without binding effect Art. 45(3) 
Directive 2012/34) 

Acceptance by the 
Applicant   

X-5.5 

Yes, but without binding effect 
(now X-3.5) 

Annex VII 
 Directive 2012/34 

Final allocation  
X-5.25 

Yes, but without legal effect 
(now X-3.25) 

Annex VII 
Directive 2012/34 

Modification of 
allocated path by the 

Applicant  

 4.2.2.2. ‘Path request message; status modification’ in TAF Regulation 
4.2.17.1 ‘Path request message; status modification’ in TAP Regulation 

  
 

n/a 
  

Alteration of allocated 
path by the IM  

4.2.2.7 ‘Path Not Available’ message in TAF Regulation  
4.2.17.3 ‘Path Not Available’ message in TAP Regulation 

 
 

n/a 
 

 
Rolling Planning Path Request  

 

Rolling path request as 
a new capacity request 
on multiannual basis  

  

 
Please consider the comments on safeguarding capacity for Rolling Planning above.    
 
Currently, a train path may be granted to Applicants for a maximum duration of one TT 
period and capacity by the means of framework agreements (FA) for more than one TT 
period. The following scenario could conceivably accommodate the Rolling path request in 
the current framework:   
 

1. At the beginning of the timetabling process, the IM and the RUs (both advised by 
the TTR-project) undertake an evaluation of the need for reserve capacity for ad 
hoc requests (‘Capacity needs announcements’). One criterion for the evaluation is 
the suitability for Rolling Planning.  

2. The RUs may apply for those paths when they need them, e.g. in June a RU wins 
a tender for a traffic starting in July 2018 and ending in May 2020. The RU can 
apply in June (and not during the timetabling process until April). The RU may also 
apply in June for a FA (if the IM does not impose an annual or multiannual 
deadline for requests). 

3. Provided the FA is subject to approval by the Regulatory Body (RB) under national 
law and the RB consequently approved it, it is therefore not to be modified in case 

- Directive 2012/34/ 
SECTION 3  

Allocation of infrastructure 
capacity 

Article 38-54 
(e.g. Art. 38(2)) 

 
 

- Regulation 2016/545    



                                                                                        

 7 Draft, version: 18 December 2017 

of ‘requests for better use of infrastructure’ within the meaning of Regulation 
2016/545. 

4. At the next change of the TT the RU shall apply for a path in the annual timetable 
which is already protected by the FA. 

 
Two risks have to be considered here: 
- IMs are not obliged to offer FAs (Art. 42(1) of Recast and Art. 14 of Regulation 

2016/545); the risk is rather high that (at least some) IMs do not agree to offer 
FAs, taking into account the administrative burden and the legal uncertainty 
(Regulation 2016/545); 

- IMs may apply fixed annual or multiannual deadlines for FA requests (Art. 5(1) of 
Regulation 2016/545); moreover, there is a problem with the consultation and 
coordination requirements (see Art. 5(2) and Art. 9(1) and (2) of Regulation 
2016/545). 

 

Rolling path request by 
the Applicant  
- at any time 

- for 1 day up to 36 
months 

- from X-4 until X-30 
days  

Yes 
for individual train paths 

Art. 48(1)   

Under the conditions and risks above:  
capacity for ad hoc path requests to be used => FA request 

for more than one year => annual request for the second 
and third year  

Directive 2012/34 
SECTION 3  

Allocation of infrastructure 
capacity 

Article 38-54 
(e.g. Art. 48) 

 

Response by the IM  
- asap but at the 

latest within five 
calendar days 
(single run) 

- asap but at the 
latest within 
four weeks 
(multiple run) 

 

Yes 
for individual train paths  

(Art. 48(1)) but within five 
working days  

Under the conditions and risks above:  
capacity for ad hoc path requests to be used => FA request 

for more than one year => annual request for the second 
and the third year  

Directive 2012/34 
SECTION 3  

Allocation of infrastructure 
capacity 

Article 38-54 
(e.g. Art. 48) 

 

Offer/Acceptance/Final 
allocation - for the 

current TT 

  Under the conditions and risks above:  
capacity for ad hoc path requests to be used=> FA request for more than one year => 

annual request for the second and the third year 

SECTION 3  
Allocation of infrastructure 

capacity 
Article 38-54 

(Art. 38/Art. 48) 
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Offer/Acceptance/Final 
allocation - for the 

upcoming TTs 

Under the conditions and risks above:  
capacity for ad hoc path requests to be used => FA request for more than one year => 

annual request for the second and the third year     

SECTION 3  
Allocation of infrastructure 

capacity 
Article 38-54 

 

Priority rules  Please note that currently priority rules may be applied only in case of congested 
infrastructure (Art.47) and specialised infrastructure (Art. 49).  
 
SNCF Mobilités’ opinion: 
 
SNCF Mobilités does not agree with the systematic development of such rules by the IMs, 
without any prior attempted coordination. SNCF Mobilités recalls that coordination is one of 
the main tasks of the IMs. 

 

n/a 

Commercial conditions/ 
Cancelation rules  

Please note that currently there are just a few stipulations dealing with this matter in 
Directive 2012/34 (Art. 36, Art. 52) and Regulation 2016/545 (Art. 11(4)).  
 
SNCF Mobilités’ opinion:  
 
SNCF Mobilités considers the commercial conditions to be not well balanced as the RUs 
always have to pay fees in case of modification or cancellation of paths, although such a 
modification or cancellation may be needed due to an event caused by the IM. It is 
particularly the case when the operation of trains is impossible due to the fact that the 
works on the tracks are not finished in time. RUs agree with the fact that the capacity must 
not be wasted and think that the whole system has to be serviceable. Otherwise there is a 
risk of discouraging the RUs from asking for paths. It might even be damaging to the entire 
rail sector. 

 

n/a 

 

 

3. TTR full implementation in national law  

As a matter of fact, national law in all EU Member States is mainly transposed one-to-one from EU Directives and 

Regulations. As long as one of the aims of the TTR project is to reach Europe-wide harmonisation and acceptance, 

coordinated legislative measures in all or several EU countries, outside of the regular EU procedures, are highly unlikely. 
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On the other hand, any stand-alone national implementation of the TTR results is also unattractive due to the lack of 

prospects for successful cooperation with neighbouring states who have not implemented the TTR process at national 

level. Moreover, all ongoing (presumably uncoordinated) changes in national law might be not synchronised with the TTR 

findings, each IM still having its own timetabling concept with different deadlines, procedures, etc. 

 

4. TTR full implementation in NS/CID  

The NS/CID are in direct correlation with the EU and national rules. Therefore, stand-alone TTR implementation on the 

level of the NS and CID does not seem probable.  

 

5. TTR full implementation in bilateral contractual arrangements (e.g. TAA (track access 

agreements))    

 

All agreements concluded between IM and RU are based on the above-mentioned pieces of legislation. If they are TTR-

resistant, the contractual implementation of TTR would seem infeasible.  

   

6. TTR full implementation in sector self-regulation documents (RNE/FTE 

Guidelines/Handbooks, TT calendars, etc.)  

Besides the elements which contradict the current rules or require a very complex sequence of actions (see the parts in 

red in the table), full TTR implementation is possible, but without legally binding effect for the stakeholders concerned and 

a high probability of non-compliance afterwards.    

 


